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Dear Ms. Salas:

SBC Communications Inc. ("SBC"), on behalfof its local telephone company
subsidiaries, Southwestern Bell Telephone Company, Pacific Bell and Nevada Bell,
submits the following written ex parte statement in connection with the above­
referenced docket.

Some parties have advocated that incumbent local exchange carriers ("ILECS") should
be required to serve as SLI "clearinghouses," in which ILECs (and only ILECs) would be
required to disclose listings of all carriers to directory publishers under Section 222.
SBC previously has explained why such a requirement would be contrary to Congress's
purpose in adopting Section 222.1 SBC does not repeat these arguments here, but,
instead, writes this letter to bring to the Commission's attention a California Public
Utilities Commission ("CPUC") decision that relates to the "clearinghouse" issue?

Since 1997, the CPUC has prohibited carriers from acting as directory listing
"clearinghouses" and releasing listing information of other carriers without consent.3

1 See Ex Parte Notice Letter from Todd S. Silbergeld (SBC), at 1 (April 14, 1999).

2 See Order Instituting Rulemaking on the Commission's Own Motion into Competition
for Local Exchange Service, Decision 97-01-042, at 22-23 and Ordering Paragraph 2
["D.97-01-042"]. For the Commission's convenience, a copy of this decision
accompanies this letter.

3 Id., at 22.
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The Commission should be aware that other state commissions might have rules in place

that address this issue.

In accordance with Commission's rules governing ex parte communications, an original
and two copies of this correspondence are submitted herewith. Please contact Kathleen
Rehmer at (314) 235-1107 should you have any questions.

Respectfully ~ubmitt/~

J;Id« q~ ))r~

cc: Dorothy Atwood
Bill Bradley
Kyle Dixon
William Kehoe
Linda Kinney
Daniel Sherman
Sarah Whitesell



~a. t,
I. i •

~ -
:

" ALJ/TFU?/Sab **

Decision 97-0~-042, . January 23 / ~997

Moiled

[JAN 24'997

. R.95-Q4-043
(Filed. April 26, ~995)

I.95-04-044
(Filed April 26, ~9~S)

~EFORE TEE PUBLIC UTILITIES COMMISSION OF Th~ STATE OF CALIFORNIA

Order Instituting Rulemaking on )
the Commission's Own Motion into )
Competition for Local Exchange }
Service. )

-----------------}}
Order Instituting an Investigation }
on the commission's Own Motion into }
Competition for Local Exchange }
Service. )

------------------}



• ... R.95-04-043, 1.95-04-044 ALJ/TRP/gab 7'*

INDEX

Subject

DRAFT (WM)

OPINION ••••.•••.••.•••••.•..•.••.••.•••••••••••••••••••••••-. • 2

I.

II.

III.

Introduction 4 • of ,: ". !/ ~-'••

Positionsof Parties ~ ~ . ~ - -..' ..
A Introduction "•..• "..••"; ~- -: .- ~ •.••
B. LEC/CLC/Reciprocal Access to . _ 0

Direct.ory-Listing Databases •••••• :.~.•.••• .:'•.•• ~ ••••
C. Third-Party Directory Database ]ldm;n; strator i: ....
D. CLC Information Listings ~ LEC Directories ••.•.•..

1. Content and Suace Allocments for -
~C Information Liscings ••••.•••••............

2. Charges for CLC Inclusion in LEe Di.:-ectories ••
E. Independent. Third-Part.y Ve..."ldors' Access to I2.C/CU;

Subscriber Information for Di.rectory Publishing •••
1. Access to Nonpublis~edAddresses ••.. ~ .•..••...
2. Access to UDdates of Published White

P T' .-age ~:'SCJ.ngs ..
F. R~tes for T~i:-~-party Access to LEC

D~recto2:Y L~st.J.Ilgs ...••...••••.••.....•••.•.••..••
G. Access t.o LEC/CLC Subscriber Database for DA •• '0 ••••

Discussion ..

2

4
4

5
7
8

8
10

12
12

16

17
1.9

21
A. Interrelationship of Issues Common to

tr~ List. OIl (!.90-0~-033) •..•..•.•...•.••...•...• 2~

B. LEC/CLC Reciprocal Access to Directory
List.ings Dat.abase •...•.••••••..••••.••••.••....... 22

C. Third-Party Directory Dat.abase Administrator ...•.. 23
D. CLC Informational Listing i.n LEC Directories ... -~ ~ . 24
E. Independent Third-Party ~.ccess to LEC/CLC

Subscriber Information for Directory Publishing 26
F. Independent Third-Party Vendors' Access to

LEC/CLC Direc~ory Databases for Directory
Assistance Se!:"'Vice ......•..•"...................... 29

G. ~t.e7 for Third-Party Access to Directory
Listl.ngs ;............................ 3 0

Findings of Fact ..............•.............•......•....•.•. 31

Conclusions - - .01: i...aaw . 34:

ORDER ••• _ •••••••••••••••• _ • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 36

- i -



," .
R.9S-04-043, I.9S-04-044 ALJ/TRP/gab **

OPINION

:r. Introduction

Ey this decision, we address the outstanding issues in
our local competition rulemaking relating to subscriber directory
listings and access to d~rectory list~g information. We adopted
initial interim rules addressing these issues in our Phase II
Decision (D.) 96-02-072. We direc:ed that unresolved issues
relating to directory listings be addressed in technical workshops
in Phase III of this proceeding. On April ~-3, and April 16, 1.996',

such workshops we=e held. By Admi:list:ative Law Judge (}',LJ) ruling
dated May 21, 1996, parties w~re directed to file comments on
rernai~ing disputec issues which were noe resolved by t~e workshops.

Phase III comments were filec on June 10,' 1996, by
Pacific Be21 (Pacific), GTE Califo~a Incorporated (G~C), t~e

Cali£c~a Telecommunications Coal~~ion (Coalition},l che
~~scc~ation of Direc~ory Publishers (ADP), Metromail, ?acif~c

Lightwave, Inc./GST Light:wave, Inc., and the Office 0: Ratepayer
Advocates (ORA). The Coalition separately filed an application for
rehea=ing of D.96-02-072 on March 29, 1996, in whic~ some of t~e

issues raised were also addressed ';:1 their Phase III comments. The
commission subsequently issued D.96-09-~02 denyi:1g tee application

, The members of the the Coalition joining the comments we=e:
AT&T Communications of California; california Cable Television
Associaticn; lCG Access Services, Inc.; MCI Telecommunications
Corp.; S~ri~t Communications Compa.~y L.P.; Teleport Communications
Grouo Inc.; and Time Wa-Y1ler AxS o=: California, L. P. The views
e:<?ressed represent a consens~ of the Coalition's membe=s and do
not necessa=ily reflect the views of each Coalition member. The
rnocicn for acceptance of the Coal~~ion's late-filec C~mIDents is
g~anted.

- 2 -
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tor rehearing. On Octobe= 23, ~99€, ADP filec a Pecition for Writ
of Review of D.96-09-102 in the California State Supreme Cou~.

This decision addresses the remaining Phase III issues which were
not resolved by D.96-09-102. 2 ADP also filed supplemental
comments on July 30, 1996. Pacific filed a supplemental reply to

ADP on Octobe~ 4, ~996.

The assigned ALJ prepared a draft decision on directory
listing issues which was mailed to pa-~ies of record for comment o~

November 15 t 1996. While there were no evidentiary hearings on

this matter, and there was no statutory requirement to circulate
the proposed ~LJ decision for commencs, the assigned Commissioner
wi-shed eo afford the parties an opportunity for comme:lt:. We have
ccnside~ed the opening and reply ccmme~ts on the proposed ALJ

cecision and made revisions in the proposed decisio~ whe:;
a.ppropriate. Among the most significant c!:Lans-es we have made from

t~e previous draft decision. is t~e requirement that Paci::ic and
~~c provide third-party veriC.ors wit~ access to t..~e anonymOus
aceress only of nonpublished customers solely for directory

ce~ivery purposes. We have also rev:"sed the decision to require
G'Z-EC to provide third-pa--ty database vendors nondiscriminatory

access to its di~ectory assist~ce database.

2 On Novembe= 13, 1996, ADP filed a Petition far Mocification of
D.56-02-072, Conclusion of Law 29, which stated that the provision
of subscriber listings by the local exchange carrier (LEe) is not
an essential service. While this issue was decided L~ D.96-09-~02t
and challenged in ADP r s Writ of Review Petition, legal counsel of
t.he Commission has joined with ADP requesting that the Supreme
Ccc=~ delay reviewing the Petition for Writ of Review penCing the
dis~osition of ADP's November ~3 Petition of MOdification.
Accordir..gly, in this decision, we ma."<:e no final judgment: on whethe~
~~e provision of LEe subscriber lis~ings is an essential service,
pending disposition of ADP/s November ~3, Petition for
Moc~£ication. ~ <

\,v~ , h <tJ~~.

- 3 -
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II _ Positions of Parties

A. Introduction

In this decision, we focus on the remaining disputed

issues over.directory access and publishing which have not been

resolved through D.96-02-072 or the workshops. These issues relate

principally to LEC/competitive local carrier (CLC) access and use

of each other's directory listings, te~ and prices for CLCs'

inclusion in the customer-guide pages of LEe directories, and

independent directory vendors' access to LEC directory databases.

The outstanding disputes over access to LEC/CLC

di=ec~ories ar.d ~lated eatabase.directory listings involve the

co~£l~cting incerests of the incumbent LECs, CLCs <=epresentec

p=i~c~pally by the Coalition}, L~dependa~t directorz vendors

(rep=esented by ADP and Metromail), and consumer inte:est grocps

(rep=esente~ by ORA ar.a The Utility Refo=:n Network). W'nile we

adcpted interim rules in D.96-02-072 add=essing telepho~e di=ectory

and database-access issues, the LEes and CLCs conticue to ~sagr~e

over ~heir reciprocal righ~s ~~d obligations for access a:d·use of

each other's subscriber-list information. Parties a!so disas=ee

over ~~e' te=ms and compensation with respe~t to CLCs' inclusion in

the i::formation section preceding the "White Page" lis~ings i::. the

LEe c~=ectory. Further, our interim rules for access -to direccory­

lis~~::g databases adopr;ed in D.96-.02-072 did not resolve c?atabc;l~e":

access issues raisec by third-party vendors of directory

info~ation. In this decision, in addition to resolving

outs~anding LEC/CLC disputes, we shall also address access to

di=ec~ory databases by such third-party vendors.
Metromail is a .wholly o\lf-ned subsidiary of R.R. Donnelly &

Sc::.s Cornpc.ny, the world' s largest com..-nercial printer. Met:::,omail ' s

c~-li~e-se~Tices group provides cirectory-assistance services to
telec=mmunications companies and consumers through its National
Di.=ec::ory Assistance product. Metromail 's primary interest in this

- -4 -
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proceeding is ~he issue of ~~rd-p~y vendors' access to Directory
Assistance (DA) listing information for use as an alt=~acive DA
service to the LEes.

ADP is a national nonprofit trade association composed of

publishers C?f n Ll'1dependent II yeJ.low page directories (i. e ., other
than those published by or for local. telephone companies). ADF's
interest in 'the proceeding is relaced primarily to the issue of
third-party independent vendors' access to LEC and CLC directory­

listing databases for purposes of publishing and delivering the
vendors' own directories. ADP also disputes the rates bei!lg
charged by Pacific for the rights to reproduce Pacific's cii=ectory

listings.
In resolving the outstanding directory-lis~i~~access

issues, disputes over access to DA databases can be dis=in~Jished

£~om access to direc~ory-listingdatabases used for publis~~~g

directories. Waile Pacific utilizes one unified data base bot~ for
DA and for publishing its subscriber directories, GTEC ma~==ai~..s

two separate databases. One GTEC database contains lisci::gs used
only for DA pu-~oses. A second GTEC dat:abase conta.:.n.s liscings

used only for directory-publishing purposes. Each of t='e G':'ZC
databases is sepa-~tely accessed, ma~~tained, and updatec.
B. LEC!cr.C Reciprocal Access to Directory-Listing Databases

In 0.96-02-072, we required LECs to include CSCs'

customers' telephone numbers in their "White Pages" anc. c.:.=e::cory
listings associated with the areas in which the CLC provides local
exchange services, except for CLC cuscomers wishing to be ur..listed.

(Rule 8.J.2) An u-"lresolved issue l however I is what rig!':cs and
obligations the LECs have concerning the use and dissem..i!:ation .of
CLC customer listings which have been provided to them £~=

inclusioc in the LEe directory. A related issue is what recip=ocal
rights and obligations the CLCs have conce=.ning access to L2C

subscriber-listing in!ormation.

- 5 -
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Parties expressed differing views concerning the te~

a.~d conditions under which the LEes and CLCs may gain access to

each others' directory-listing information, and how such

into~ation may be used. The Coalitior- argues that CLCs should

have the same access to all local-exchange-subscriber information,

as LECs do at no charge, because the LECs do not charge themselves

to maintain the database.

A1te~ativelYI in lieu of equivalent access, the

Coal~tion bel~eves CLCs should be compensated for any use of their

customer information beyond the agreed-upon listing arrangement,

since the CLCs retai:l a property right in their subscriber

in::or:nation in the same manner as the LECs. To the extent that CLC

i~=o~ation is packaced and sold to independent directory

plibl:"shers I for example I the CItCs should be compe-"rlSated in

p=ecisely the same manner as the LEes I according to the Coalition,

s':":lce LECs a:c.d CLCs are engaged in t.~e same business and have

col~ected and used subscrib~r information in the same way~ The

Coalition contends I however, t1lat the LECs refuse to provide CLCs

access to existing databases at no charge and refuse to compensate

the CLCs for use of CItC subscribe= information by eit.her the LEC or
thi.rc. parties.

The Coalition argues that LECs have no right to use CLC

s-.:.bsc:::ibe= infor:nation beyond the limited listings agreement ~ 'The

Coalition objects to Pacific's intent to make CLC-subsc.ibe=
i=to~ation available to third-pa=ty vendors such as Metromail for

t~e~= use in the sale of databases. The Coalition argues that

Paci=ic can not a-~ogate to itself the right to fu--nish this

i~=o=mation absent CLC consent and compensation since Pacific
~e~~~e= owns nor is licensed to sell this information.

ORA recommends that the LECs be o=dered to submit written

p~o~csals for CLC compensation for subscriber information w~th one

~o~~d of comments to follow prior to issuance of a decision.

----------
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If a CLC requests that its subscriber-listing information
not be provided to indepe..~ent publishers, Pacific states tbat.it

will honor the request. Because it is the CLCs' choice of whether

Pacific releases their information, Pacific does not intend to

compensate the CLC for revenue obtained as a result of its

provision of CLC subscribers' information to an independent

publisher. The CLC is free to di.rectly provide this information to

independent publishers for compensation according to Pacific.

GTEC proposes to use CLC subscriber information only for

the purposes of directory publication, and not to sell CLC­
subscriber inT:ormation to anothe!: party without CLC aut.l1orization.

If a CLC so desires, G'l'EC would enter into an agreement: to act as a

se=::vice bureau for the provisioning of the CLC informat:ion.

GTEC currently provides its own published ~ectory as a
Category II tari.=fed service. Subscriber-list infor:nation was

recently recategorized from Category I to II by the Commission in

D.96-03-020, and the procedures for determLning t~e prices for such
Cacegory II'- services are bej.ng aCdressed in the Open }.-ecess an~

Ne~work Architeccu=e Devel.opment (OANAD) docket. GTEC l:elieves the

cur=ent procedures provide more than a sufficient oppor=unity for

the Commission staff and other ~terested parcies to review the
reasonableness of such rates.

c. Third-PCL."'"1:Y Directory Database Administrator:

The Coalition believes tnat the LEe directory-listing,
:. .' ...

database must be tr~~itioned to an independe~t administrator, not

~ike the transition taking place in the context of NXX Coce

aciministration. To that end, the Coalition requests that the
presiding ALJ have the Telecommunications Division convene a ~

workshop to discuss this process. The LECs and OR.~ disagree and

argue tP-at no need for a database a~~~istrator has ~een shown.
Pacific states thac no record has been developed for ordering che
transfer of directory liscings to a neutral third party. Pacific
~oces that the crea~ion fu,d mainte~ance of a neutral listing

- 7 -
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data~ase would be a complex commercial venture, essentially

transforming a private segment of industry into a ,quasi­

gove=nme.Tltal enterprise. Pacific contends that. eyidentia-.ry

hearings would be necessary before the database administrator issue

is decided since, as the Commission has previously found, ncomplex

technical issues .•• cannot be resolved absent evidentiary
hearings. rr 3

D. CLC Informational Listings in LEe Directories

], • Content and Space A1.lotments for cr.,C Infonnation Listings

In our adopted ruJ.e in D.96-02-072, we required that LEeS

include information in its di~ectory about each CLC on the same

basis that the LEes incluce information about themselves or thei='

affiliates. We did not, however, presc~ibe exactly what.

in.for:nation about the CL-C should be included in sue=. i:lfo!."Ulational

lis~ings nor did we presc~ibe how many pages shocld be allotted

eact. CLC for this pu....""P0se. In Phase Ii: comments, the CLCs and

LEes expressed conflicting views on these issues.

Because CLCs and LEes are on an equal focti:lg as

ce~~ified local exchange providers, the Coalition a~gues t~t the

unified directory mandated by the Commission must provide tne CLCs

equal access to that c.:'rector.l for basic in£ontatioz: conce=:ring

ser~~ces offered, customer-contact numbers I and othe~ information

such as that provided by the LECs to -their custome~s in--the

directories. The Coa:i~ion states CLCs are not as~g to replicate

all of the informa::ion contained in the beginning of each LEe

cire~::oryt nor provide p~omotional mate~ial. Ra::~er, it is space

for specific-CLC L,formation regarding establishmenc and p=ovision
of se=vice that is sought.

3 Re ~te~ative Reaulatory F=ameworks for Local Exchar-ce
Car=;e~s, D.90-08-05637 CPUC2d 226, 299, Conclusion of Law 2 1

p. 339; and D.91-07-044, 41 CPU<:2c..-""'1.~ 26 (requiring hearings to
support the Commission's "objective judgment on the evidence U

).

- 8 -
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Because at some point the number of CLCs may increase so

c!1.at the number of information pages in the directorj' may become

c~mbe~some, the Coalition believes that a two-page limit on such

in£ormation is feasible and reasonable. While AT&T has gone on the

record as r~questing four pages in the cus tomer guide section of
the directories, it is willing to negotiate for acceptance of one

page. Mcr argues that if GTEC is using more than a single page for

itself in the customer guide section of its directories, then MCl
would reserve a right to have more than a single page. HC! also

observes that there may be a need for CLCs to provide more

information based on how the Commission resolves the dispute over

rat:.e-cen~er consistency. If the CLCs are required to Cisclose i.n

their customer guide pages what calling areas or NXXS are rated as
local, Mer states that one page would not provide enoc.gh space for

a C!aC.

Disputes ove~ this issue foc..1s on GTEC I S proposal.

Pacific has generally been 'able to reach accommodation w~eh CLCs

through negotiation. GTEC currently publishes approxima~ely 200

cirectories within cali£or-~a, and proposes to allow ea~~ CLC to

purchase one full page in each di=ec~ory on whic~ to discuss the

CLC's procucts and services. GTEC offers to list at no charge the
CLC's business office, billi..lg inqui=y, and repair numbers. In the

table of contents of-its directory, GTEC offers to provide, at no

c~~ge, each CLC's -lego and page number retere~cewhere-these

C..ls\:omer-contact numbers can be fow:.d. While GTEC offers these

terms on a voluntary basis, GTEC objects to being required to
provide CLCs more than one free page for in£ormational listings or

to reduce its proposed rate for additional pages.

GTEC claims a First Amendment right: to control the form

~d conte~t of the information pages of its directories, which it

has neve= held C?~~ to outside parties. (See, Pac. Gas & E1ec. Co.
v. P~b'ic Dtil, Comm'n, 475 U.S. 1, 8-9 (1986) {PG&E} (utility has

Firs~ Amendment right in contents of billing envelopes)j Cent~a'

- 9 -
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IIi. Liaht Co. v. Citizens Util. Bd., 827 F.2D 1169 1 1174 (7th eire

~987) (same). GTEC argues that Supreme Court precedent holds that
under the First Amendment, the Commission may not compel GTEC to
allow CLCs more space in the information pages than GTEC is willing
to provide on a voluntarv basis. (See, PG&E 475 U.S. at ~1-12;

Central Ill. Licht, 827 F.2d at 1174.) To do so, according to

GTSC, would impermissibly force it "to alter [its] speech to

confo~ with an agenda [it has] not set." (~, 475 U.S. at 9.)
Even if the Commissio~"had a compelling interest in making a

4-' _ ".'

variety of views available to customers (a point GTBC does not

concede) I GTEC argues this i:lterest cannot justify forcing GrEC to
incorporate third-party promotional material with which it
disag=ees into the information pages of its di=ectories.

GTEC further !i--gues that a commission erde= requiril:g it
to i~clude competitor marketing in=o~tion in its di=ectories will
decrease the directorY's value to G~'::.C and cause GTEC to lose :,rand
identi ty and <:onsume= ~cod will. (See, Basicomcute= Corp. v.
Sc~tt, 937 F.2d 507, 512 (6th Cire. ~992.)

2. Charges for CLC Inclusion in LEe Directories

The Coalition believes that acs should be treated in a
nond~scriminatory fashion vis-a-vis the LEes for any charges for

" .

CLC informational _li~tings in LEe Cirec~ories pursua=~ to Public
Utilities (PU) Code §§ 453 and 532. "Thus, ":f.f-·pacific payS itself
or its affiliate, Pacific Bell Directory, for inclusion of this
infcr:nation, CLCs should also pay for such inclusion. However, if
Pacific does not pay itself or Pacific Eell DirectorJ for this
ser-~icel the coalition believes CLCs should be treated no
d~ffere..""1.tly. _

Pacific p=opcsed to recover t~e actual costs for
inclusion of CLC in=ormation in its cirecto=ies. Pacific set no
liu.i.:: as to the number of pages tlla::. the CLC can request, but
required full compensation for the costs associated with these
pages. Pacific believes the existing tariff, which allows

- ~O -
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incerexchange ca~iers to put L~ormation in Pacific's directories
as approved in n.'94-09-065 (IIIRD") 1 should app~y to cr..c
i~fo~ation. Pacific objects to CLCs paying what Pacific pays for
its own directory information listing.

GTEC submits that its cu-~ent rate for a yellow-page
advertisement is the most reasonable surrogate and most fairly
represents the value to a CLC in having its products and services
advettised in GTEC t s directory. In order to ensure equal t=eatment
of all CLCs 1 G!£.C proposes to cha...."'11e a standard price for all such

pages.
GTEC proposes to discount the price of a one-page

advettisement 3S%' off the price that it charges for a compa--r-able
yellow-page advertisement. This is the largest:. discount that GTE
cf=ers its own customers that pc=chase a full-page ac i~ the yellow
pages. GTEC' s rate would apply co ~"1y pages in excess of the free
cable-ai-contents listing in which GTEC proposes to inclcde each
~C. As mentioned above l the =ree table-of-contents page will at
least display the CLefs name an~ a reasonably dimensioned logo.
G7:::C would also list the CLC f s "~:::'Oducts and Services" page in. the
di:::-ectory I s table of contents so that consumers can locat:e these
CLC-ir..formation pages easily. G'!'EC claims that the proposal to
i~clude CLC-procuots-and-service pages will likely cause GTEC to
ir..cur additional costs for increased formatting procedu=es,.s'Uch as

. - .

page breaks ~c. filler pages that will not be. accountec. £or.
Seve::al. CLCs objected to Gricfs proposed 35% di~count for

CLC inclusion in GTEC directories as discussed at the April 16 1

~9S61 workshop. CCTA/Time Warne:::- object on the grounds that a rate
eqcal to 65% 0= the yellow-page acvertising rate was not based upon
GTEC's cost, but upon GTEC's current market rates to retail
acver~isers. CCTA/Time Warner cOD.~end that CLCs shou~c. be charged
1':.0 more than t~e cost which the LECs themselves incur to be
includec in their own directories. CCTA/Time Warner believe the
or.e-page limita~ion may be accept~le to smaller CLCs.

- J..~ -
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ORA states no evidence has been offered o~ appropriately

tested in evidentia-~ hearings =ega=d~ng the rate to be cha=ged for

directory information listings. Consequently, ORA is unable to

.make a recommendation on this issue at this point. OR..~ can only
suggest tha~ any rates to be charged for directory info~tion

listings of CLCs by LEes be set at total-service long-~

incremental cost (TSLRIC) in the OANAn proceeding.

E. Independent Third-Party Vendors r Access to
LEC/CLC Subscriber Information for Directory Publishing

ADP, representing the interests of independent directory

publishers t claims that independent publishers are being unfairly

denied access to certain directory-listing info~tioc by Pacific.

ADI? az-gues that Pacific has an unfair competitive advantage in

P=~7~~~ng p~l~s~ed ~~s~cce= d~=e~~==~es. c=~a=ed w~~~ independe~t

c.i=ectory publishers. For example, the incumbent: LEe is able to

p:-ov:.c.e directories.. to its subscribe=s immediately upon institution

of te:ephone service. .A1'P idei:;.ti::':'es two categories cf dire..ctory­

lis~~~g information to wr~ch Pacific has denied access:
(1.) addresses of new nonpublished LEe customers and (2) timely

upcia~es of published Pacific white-page-directory listings.

1.. Access to Nonpublished Addresses

1-..DP states that !:.o indepe:ld~nt directory publisher can
celive= its directory to. a_neW tel~pr-one customer who is
nor.=cblished4 because the LEes have denied i~dependen~ directory
publishers access to street-address information of nonpublished

customers. ADP asserts that t~s is a serious competitive

4 As used in this ciscussion, "r.onpuhlished" includes unlisted
cus~omers. In addition to be~g ~listed-~ any telephone
direccory, nonpublished service also means that the customer's
name, address, ~~d phone number are excluded from the directory­
assistcu~ce records available to t~e general public by dialing 411.~
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disadvantage, partiC'..llarly in light of the fact that nonpublisr..ed

cus~omers constitute 40~ of all telephone subsc~ibe~s.

AD!? recognizes that the names and telephone numbers of

nonpublished subscribers must remain private and cannot be
di.sclosed tq third-party vendors. In the interest of competitive

fairness, however, AOP contends that the LECs should be required to

provide the addresses, but not the names or telenhone numbers, of

nonpublished telephone subscribe=s for deli.very purposes only. ADP

acknowledges that.addresses are needed~ for those nonpublished

subscribers that move and change their addresses. Presencly,

Pacific provides ~is address information to a third-par~y delivery

contractor, Product Development Corporation (PDC) for delivery of

Pacific's directory. (~~; D.91.-0~-016' at 42.) 1W~ argues

that independent directory publishe::-s should be treated no

dif=erencly t~2~ Pacific ireats itself while protec~ing c~tomer

privacy =ights. Thus, that same subscr.ibe::-address inf~:maticn

given to PDC should be provi.ded to ache:: t-lrird-ps-"'"ty delivery

contractors for directory delivery on behalf af indepe~c~t

di:::-ectory publishers, according to A!)P.

As ADP notes, the United States Supreme Court cose...1"Ved in
Fc~st v. Rural Tel. Se~., 499 U.S. 340, 342-343 (1991), that LEes,

as the sole providers of telephone service in t~eir areal nobcain

subscriber information quite easily" and subscriber-list I

in=o~tion is the essence of the_nbus~essn of the LEC--=hat

in.formation must be obtained and ma:'::.tained in order to p=ovide

telephone service. In contrast, the Court found that since

competing directory publishers are not telephone companies, they

a:::-e with.out monopoly status and nthe:::-e£ore lack indepencenc access __

to any subsc=iber information." Id. at 343.
ADP believes that § 222(e) 0= the Telecommun~ca=ionsAct

(the Act) furche= supports its claim for access to nonpublished

acc=esses. §222{e) provides that:

-a telecommunications carrier that provides
telephone exchange service shall provide
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subscriber list information gathered in its
capacity as a provider of such service C1. a
timely and w:.bundled basis, under
nondiscriminatory and reasonable rates, terms,
and conditions, to any person upon request for
the pu..-pose of publishing directories in any
format."

Pacific disagrees with ADP that its members require

nonpcblished addresses from the LECs, arguing there are a number of

other potential sources of the address information which
independent publishers desire. - According to Pacific, information_

may be available from electric, gas, and water utilities, and from

cable TV or newspaper companies. Pacific further argues that this

issue has been adjudicated elsewhere, and the prevailing is that

subsc=iber information is not an "essential facilit~.5

Pacific clair.ts tl'la.:' access en:61ing titi.::'d-pa.=ty
dist=ibutors to deliver ADP-members' telephone books to the
add=esses of nonlisted subscribers is not within t~e Act's

definition of subscriber-list information, is confidential under PO

Code §§ 289~ and 28S~.~ and Pacific's Tariff Rules 34 and 35, (see

Pacific Schedule A2 1st Revised Sheet 136 2.1.34 A.l.a.) ~~d

therefore, cannot be released.

GTEC contends that ADP' s ::-equest for nonpublished
add=esses is cont=ary to § 222{f) (2) of the Act. ~his Section

defines "subsc=ibe= list information" that must be made available
to others for pu-~oses of publishing directories as only those­

subscriber names, addresses and telephone numbers which the caz.ier

or ~~ affiliate thereof has published in any directory format.

Since GTEC does not publish the adezesses of its subscribe::-s who

have nonlisted se~ice, GTEC conte~ds those addresses are thus

5 See Directory Sales Management Corn. v. Ohio Bell Tele~hone

Co., 833 F2d 606 (6th Cir. 1987); White Directorv of Rochester,
Inc. v. Rcchest~= T~leohone Corp., 71~ F. ---
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unavailable to independe.."!t directory publishers under § 222 Ce) and
(=) of the Act. In addition, § 222{a) places upon each
telecommunications ca~ier the du~y to protect the confidentiality
of such proprietary customer .information. GTEC contends that it

would violate the privacy rights underlying nonpublished service,
as well as the express provisions of the Act, to requi::-e GTEC to

provide the address on nonlisted subscribers to indep~~ent

di=ectory publishers.
ADP disputes Pacific's claim that release of this

information is contrary to PU Code §§ 2891 and 2891.1, ~
Pacific's Rules 34 ~~d 35. ADP claims §§ 2891 and 2891.1 only
proscribe the provision of unpublished telep1"'..one numbe::-s of
residential subsc~ibers and do noe prohibit the release of add=ess

intormaeion for delive~I pu-~oses only. Similarly, ~~p asse=cs
tba:: Pacific Rule 3S do not prohi;:,i:: the release of the address
. - . "'~, P'r' Rul 3 h· . 04"'·'· •:..n=ormat1.on, wu..::._e ac~_~c . e 4: - - w J.cn gove:ns nonp~J.l.s.o.ea

se~l'ice -- prosc=ibes the li~ting of ncustomer name, address, and

telephone number" absent custome1:' re~est. ADP does I:.OC seek
access to eithe~ the o~stomer name or telephone number of
nor-published customers. By seeking access to~ the nonpublished
a~ci=ess, ADP does not believe there is any v~olation of Rule 34.

ADP also disputes Pacific's claim that mere release of

t~s acdress informacion for direc=ory-delivery pu-~oses violates
feceral customer proprietary network information (CPNZ)
reC;:-Jirements. ADP notes that Arneritech, one of the R..-cgional Bell
Operating Compa~;es (RBOCs) offers this address information to
incependent di::-ectory publishers for delivery pu--poses only. Bell

Atlantic subsidia~ies such as Bell of Pennsylvania also offer this
se~....i.ce.

Pacific claims that the issue of who owns subsc~iber list
information and what rights such ownership entails was fully
acd=essed by the pa=ties in the CUstomer List OIr (I.90-0~-033) and
is not a relevant issue to local exch2nge competition. Pacific
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claims that customer information gathered by the utility is owned
by the utility. Pacific claims that ownership of customer listinS
information is specifically reserved to it in its tariff,6 and '
that ownership of telephone numbers is specifical~y denied to
customers in its tariffs. 7 Utility tariffs have the force and

effect of l~w. a Ownership of customer information is held by the
gathering company in nonregulated industries. 9 under the law I

public utilities own their assets in the same manner as private
businesses.l.O

ORA is concerned about the potential negative privacy
implications of releasing subscriber information to any third
party. Nonetheless, ORA is also concerned about the ability of
competitors to gain a foothold in the marketplace. Therefore, ORA

s~pports a Commission rule requiring provision of the ~~scribe~

address onlv to independent direct:orj' publish~rs or ueir del:'ve::y­
service providers solely for the p~-pose of directory delivery.

2. Acc~ss to Updates of Published White 'Page Listings

ADP also claims that Pacific refuses to provide white­
page updates of its published aderess listings to indepencent

6 Cal. F.U.C. Schedule No. ~2.1..1..C.7

7 Cal. P. u. C. Schecule No..A2.1.. 1.7. -. -
. -

8 See Colich & Son"s" v< Pacific·Eetr~ 1.98 Cal~App.3d 1232 (19a8)
and ci~ations herein contained.

9 Person v. Dodd, 410F.2d 701., 807 (D.C. Cir. 1.969), ce~.

denied 89 Ct. 2021 (1969) ("Where infoJ;Lnation is 3'ather~c. and.
arrar.ged at some cost and sold as a commodity on the market, 1t is
prope=ly protected as property.n)

~o Ducues~e Light Companv v. Barasch, 488 U.S. 229, 307 L.Ec.2d
646, ~D9 S.Ct. 609 (1989). ("Although [utility] assets are
eoployed in the public interest to provide consumers of the state
with electric power, they are owned and operated by private
investors. tI

) •
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~rectoiY publishers in violation of Local Competition Rule a.J. (l)
and the Ace.

Thus~ ! not only is Pacific denying independe~t directory

publishers the ability to deliver their directories to nonpublished

telephone s':lbscribers~ it is also preventing de.livery of

independent directories to publicly listed customers who change

locations, according to ADP •. Publ.ished directories conr.ain a
substantial. amount of obsolete data that further deteriorates over

time. ADPs I concern is the timeliness of data provided.

Pacific replies that it currently provides directory

publishers listing updates for business subscribers only. Pacific

"does not provide daily or weekly updates of the Subscriber List:
Information for residential subscribers to third-pa..""ty vendors nor

its own directory affiliate, nor does Pacific have the system

capabil.ities to provide such updates. Because or:.ly 30% of it:s

residential subscribers publish their addresses, Pacif~c claims
that a published update of daily residential-listing ac~iv~ty would

have linlited usefulness to independent directory publishers.
Pacific does, however, provide its own directory affil:"a::a with a

daily service order activity file with subscribers' service
addresses from which secondary directory-delivery service is
provided.

F. Rates for Third-Party Access to LEe Directory ListinG's:

ADP objects to the rate.s ch~~~d by F~cific fo~ access to
its directory listings. ADP observes that Bell South p:=ices its
directory listings at only $0.04 per initial listing, yet Pacific
has been charging approximately $0.1.7 and filee an advice lette:= to
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lowe= this to $0.10 per listing.~~ ADP believes that its members

shoul~ be entitled to acquire such information merely for the

i~c=emental cost of reproducing the information--which the LECs

have acquired only as a result of the provision of monopoly local

exchange service- -plus the minimum allowed rate of return. In that

regard, ADP claims Pacific's $O.~O rate is excessive, while Bell
South's rate, though still high, is minimally acceptable. The

costi=.g analysis prepared by the Florida Public Service Commission

indicates that Bell South's cost per listing was $0.003 for the

Directory Publisher's Database Service (DPDS), while the cost per
Business Activity Report was $0.004. Hence, the $O.04/listing

charge allowed by the Florida Commission was over ~200t above cost,

yet still $0.06/listing less than the provisional rate allowed

l?ac~=:!.c.

Ci~ing the legislative histc=y of § 222{e} of t~e Ac~,

AD? contencs that charges to indepe~dent directory publishers must

be based on the "actual or inc:r:emer..ta~ cost of prov:..di.."lg the

listi~g to the L,dependent directorI publisher•••. n {See Statement

0= Representatives Paxon and Barton, House Confe:!:ees f~r A36,

§ 222 (el .)
Pacific claims the issue of what should determi~e

reasonable rates for the provision of subscriber-listing

ir:£o~tion to independent directo=:t'_ publishers was reso~ved in

D.96-02-072. The Commission states. in D.96-02-072: "We find that
- . - -

Paci=ic's proposed revisions to its Reproduction Rights ~a:!:iff are

~~ ADP protested Pacific's advice ~etter on May ~. ~996, for its
failure to comply with Local Competition Rule e.J. (1) and § 222 (e)
of the Act. By letter dated June 11, ~996, from the Director of
the Telecommunications Division to the ADP Counsel, Pacific's
pr~~osed rate of $a.~o per list£ng has be~~ made ef=ective. AD?
was advised that it may utilize additional remedies a~cUlable under
the Commission's rules of Practice and Procedure if it believed
fu=~~er Comr.~ssion actions on its protest was requirec.

- 1.2 -
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reasonable and should be adopted.- (Decision at 48.) Therefore,
s~nce the Commi~~ion found ce~ain ta=iff ~evisions proposed by

Pacific to be reasonable# Pacific claims that its overall rates

(filed via Advice Letter 18155 on April 1~, 1996) are market priced

and reasonable for the provision of subscriber-listing information

to independent directory publishers. Pacific filed its tariff

offering for subscriber-listing information to be used for DA

applications on August 21, 1996, with an effective date of

Oc~ober 1, 1996.

G. Access to I£c/CLC Subscriber Database for DA

GTEC claims any CLC which obtains GTEC' s subscriber~

listing information pursuant to S 222(e) of the Federal

Te!.ecommunicacions Act of 1996' must use such information only for

"purpose of publisr...i.ng directories, II a."ld not for other ends such as

D~.. Section 222 (e}reco¢zes chat such Cireccories may be in "any

fo~t,· which i~cludes traditional paper directories, as well as

c~-line access; electronic media, or CD-ROM.

GTEC concends that this requj.:,ement of § 222 (e) moots the

::-equest of Met::-cmail that it be allowed to obtai:l GTEe' s DA-list

i~=ormation not for "purpose of p~lishing directories," but for DA
pu:::"poses. Moreover, in D.96-02-072, the Commission reviewed the

issues surroun.Ci:lg the provision:.ng of DA service, and made no

provision requiri~g GTEC to accede to Metromail's request.
- . _.. -

GTEC f".1rthe::- believes ti-...a.t insercion of this issue in
t~is proceeding is inappropriateanc has little relevance to local
competition si:lce Metromail is net: a. CLC, a."1d t.'le sale of DA

listings is not a "telecommunications service" as defined under the
Act. GTEC denies that access to its DA listings is necessary for

Metromail to conduct its business, for Metromail has managed to

obtain listing from a variety of sources up to this point. The
fact tha.t Pacific may cheose to sell its directory listings to
thi::.-d pa::.-ties is a business decision of that company. GTEC denies
:i ':. has any duty to do likewise.

- 1.9 -

---



.: .~.~5-04-043, I.95-04-04!4 ALJ/l'RP/gab **

Metromail disagrees with GTEC's claims regardi~g DA.
While GTEC claims that Sec. 222 (e) of the Act moots·Met~oma~l

requests for DA listitigs, Metromail responds that §"222(e) is

irrelevant since Metromail bases its request on the requirements of
§ 2S~ (b) (3) .and § 251(c) of the Telecommunicatio.ns Act, c...'"ld not on

§ 222(e}.

Metromail states that nondiscriminatory access to

directory listings is also required by the FCC in its adopted order

implementing the local-competition provisions of the Act (CC Docket

96-98).

Paragraph 1.01 of the FCC order concludes that:

The term 'nondiscriminatory access' means that
a LEe that provides telephone numbers, ope=ator
services, DA, and/or directory listings
("providing LEe") must permit competing .
providers to have access to those services
that is at least equal in quality to the access
that the LEC provides to itself.

Metromail states that \4~er § 251{b) (3) of ~~e A=~, LEes,

must share subscriber listing information with their compe~itcrs,

in "readily accessible" tape or electronic fo~ts, and in a timely

fashion upon request. The FCC'S in requiring "readily accessible"

fo=mats was to ensure that no LEC, either inadverte:!lt:.ly or

i.."'ltentionaily, provided subscriber listings in f?rmats tha= would

require the receiving, ca~ier to 'expend significant rescu=ces to!
enter the information into its systems.

Metromail notes that in recent arbitration orde:.-s t~e

Commission has recognized directory listings as a "network element"

to be unbundled and provided "by magnetic tape and that Entr-cZt

will reimburse incumbent for the cost of the medium and reasonable
shipping and handling. If (A. 96-08-068. Under the Act, § 251 (el

requires that all "Network Elemen.ts" be made available on a

unbundled basis.
While Metromail does not dis ute the fact that it is not

a If competing providern of local exch ge or toll service, Metromail

\, U«. ,,;"" T!n~l()~
- 20 -
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contends that this point is irrelevant. In its order, the FCC
:ejected proposals to limit the application of § 2Sl(b} (3) to

competing providers of exchange and/or resellers of toll se=vice
(See 1.17 and 136.) Metromail argues that Paragraph 101. of the FCC
order defin~d the term "competing providers· in a much broader
scope:

Such competing providers may include, for
example, other LEes, small business entities
entering the market as resellers, or CMRS
providers.

Metromail does not believe that the statutory and
regulatory requirements permit GTEC to "pick and choose" who is and
who is not a competitor. Metromail contends it is a compe~ing

provider of DA service to GTEC.
Metromail argues that i.n order to comply with t~e Act and

the FCC order and to be consistenc with the Commission's intent to
unbundle competitive services and t~e commission, at a ba=e

mi.ni.mum, must require that sUbscriber-list information be mac.e
available on a nondisc=iminatory bas~s for DA.

III. piscussion

A. Interre1.ationship of Issues Common
to the List OIr (1.90-01-0331

As a procedural matcer I we note that: certain issues that ­

have been raised in parties' commen~s substantially overlap with
issues which were previously designated for consideration in
I.90-0~-033 regarding competitive access to customer-lis~

information. I.SO-Ol-033 was instituted on January 24, ~990i it
has been dormant for approximately the last five years.
Nonetheless, we recogni%e that the issues over competitive access
to di~ectory-listing information cu~rently being addressed in the
local competition rulemaking were also previously raised
I.90-0~-033. Thus, to avoid duplicatior. or fragmented tr~at~~t of

- 23. -

-.



-R.9S-04-043, 1.95-04-044 ALJ/TRP!gab **

the same issues in two separate dockets, by this decision we sha21

fo:=mally mC-l'e the issue of competitive access to teleconmnmicaticn

directory information from I.90-0~-033 to the local competit~on

rulemaking and investigation. In t=us way, we can resolve the

related issues which are common to· these separate proceeCings in
the most efficient manner.

Because 1.90-01-033 has been an inactive docket for a

number of years, we intend to review any remaining issues in that

docket to determine if they should be reassigned to an9t~r ... ,. c.
. ' - .'" ." " _ __ _. '.4- • _

proceeding, or ot~erwise disposed of. Following this review of
outstanding List OIr issues, we may consider whether to merge the

List OIl with this proceeding or to close the List O!I pr:;)ceeding.

B. LEC/CLC Reciprocal Access to Directorv Listings Database
To resolve the issue of ~Cs' access to the LEes' local

exchange subscribe: j n'=or:nat:.ion, we must first adc.ress the issue of

who owr.s the direc~ory l:"sting in::====-.at:.ion. This issue was

pr:v~ously identi::ied ~ 1.90-01-033. We recognize that each LEe

a..'"1d C!JC has a valid ownership interest in the directc=-! li~t:.ing

inforutation of its own respective st:.bsc=ibers. The subsc=iber

information is used for billing pu--poses to derive revenue ~or the
LEe or CLC that serves the subscriber. The listi::g i:lfo~tion

also has potential commercial value beth to other
I

telecommunications providers as well as independent ~rectory

veneors that would like to compete =0::- the subscriber's business.
Accordingly, we conclude t:hat both the LEes and the CItes

a=e e~titled to be compensated for providing access to each other's
directory-listing info~ation. If t~e LEes charge CLCs for access
to their directory-listing information, then they must also
compe:lsate the CLCs fer the LECs' access to CLC direc~ory-listing

i:lfo::-:nation. Where the CLC provides listing inforrna~ion to the LEC
fer :':lclusion in the LEC's directer./, the CLC does not cease to
have an owne~ship inte=es~ in the listing information. Thus, the
rece:'ving party s~All not furnish listing L~formation provided by

- 22 -
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another car=ier to third-party vendors without the express

pe=tnission of the owne:::- of the l:"stinS infor:n2tion and a mutually

agreeable a-~geme~~ for compensation to the o~er for provision

of such information. If the CLC and LEC cannot reach an agreement,

then the lis::ing information should not be released by the LEe. It

will be the responsibility of the CLC to independently arrange for

third-party access to its subscriber listing information. The CLCs

are under the same obligation as the LECs in this regard to comply

with Commission Rule 8J regarding nondiscriminatory access to their

listing information by third-party publishers.

While the CLC is entitled to compensation, we shall not

~date that the CLC's compensation for access to its di~ectory

li.stings exactly match that of the LECs. In a competitive market.

differences can be expected in the prices competitors may cha-"'"S'e

fo~ directory-access services cue to differences in costs as well

as bargaini~g effecciveness.

c. Third-Partv Directorv Database !dmin;strator

In D.96-02-072, we asked parties to consider whether

C1.:.stomer databases should be concrolled by an independent third

pa=ty in similar fashion to what was proposed for the area code

aeministrator. We directed that parties consider in Phase II!

workshops measures ~o ensure reciprocal access to data consistent

with proprietary rights. (Decision at 39). This issue is still.
- - - - ..-

ur..resolved.

Pacific ~d GTEC objec~ to the establishment of a neu::-~l

third-party database administrator I arguing that no justification

has been provided for suc.~ a measure. Pacific raises a numbe:- of

ur..resolved issues to be addressed before it believes such a step

could be considered. In particular, Pacific states Chat creating

such an admi~istrationwouldbe unlaW£ul in the absence of

ev~dentiary hea=ings and a Commission finding that director~

l~stings are essential facilities. The issue of whether LEe
di:::-ectory listings cor~titute an essential service is p~~ing
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before us in ADP's'Petition for Modification of D.96-02-072 filed
~cv?-~~e= ~3, 1995. We shall cefe= a ~ec~s~~n cn t~e ea=a=ase­

administrator issue pending further consideration of t~e issues

raised by the parties.

D. CLC Informational Listina in LEe Directories

Another outstanding issue relates to the terms and
pricing of CLCs' informational listing ~ the customer-guide pages

of the LEes I telephone directories. This issue was discussed at

the April ~6, ~996, workshop, and further addressed in the comments

filed on June ~O, 1996. A related. issue has more recently been

raised in an advice letter protest filed by Cox california Telecom,

Inc. (Cox).

On January 3, 1997, Cox filed a protest to Pacific's

Advice Letter No. 18605. Pacific ~iled this advice let~er

requesting approval of language nto clarify the applicaeion of

rates to the purchase of partial or full pages in CUSi:.omer Guide"

of Pacific'S directories. In the advice letter, Pacific ~rODoses
.... .. ,-

to add a definition for the word "sheet" to mean a two-side<: page.

By def~ing Il'page" to mean or-ly one side 0= a page, and

"sheet" to mean both sides of a pagel Paci£ic is ef=ec~ively

cutting its CLC obligations in half, _and doubling the ..cost: 0::
- -

Customer Guide pages anticipated in-the interconnection a~eem~ts,

according to Cox. Thus, though its"clarification of the .
application of rates, If Cox claims that Pacific ~s effec-civeIY--'--­

doubled the charges associated with CLe listings in i~s

directories.
The issue to be resolved i~ the Cox protes~ ~volves

whether a one-page informational listing allowance should be

defined to include prL?lti.ng on both sides of a page of paper or
only p:::-inting on one side of a page of paper, and how this affects

rates. We intend to adddress this dispute fu-~her in the con~~~

of the Cox advice letter protest. As an interim measu=e, however I

a "page" should be defined as one printed side of sheet of paper

for pu-~oses of determining CLC informational listings~ We
conclude that, for the present time, two printed pages per CLC is a

- 2~ -



reasonable lim~t for the CLC informational listLng to be included
within the LZC's directory ~~tomer guice pages.

T~ pt:.::-pose of the CLC informational listing in the LEe's

White Page Directory Information Guide is to provide key

information. that will permit a customer to contact the CLC

provider. The listing shall not be used by CLCS for promotional

purposes I and the Coalition has indicated that CLCs do not seek to

use the listing for this purpose. Therefore .. our ord.e: is a

permissible time l place or manner restriction on speech

(Consolidated Edison CO. v, Public Serv;ce Cornm'n of N'Y' I (1980)
447 U.S. 530 1 535) since the mere requirement that GTEC p:cvide a

neutral informational listing for each CLC does not force GTEC "to
alter [its] speech to conform with an agenda [it has] noe .set" .
Pacific Gas & Elect~ic Comoanv v. ~ublic Ut;li~ies Commission.

0.985) 475 U.S.!., S. P..J::~he:morel we have the auchor:'::y to

re~~ire that a minimum page allowance be required for ~c
ir.formational liscinss in orde: to promote a level compe~itive

playing fie'l.d among LECs and CLCs. OUr action is servi:1S' a
compelling state interest (Consol;datec E4ision Co. v. Publ;c .
Se~ice Comm'n of N,Y" supra at 535) articulated by both federal
(Federal Telecommunications Act of ~996) and state law (Public
Utilities Coce section 709.5) direct~g us to promote competition.

Regarding parties' disputes over the niirDbe= of pages
which shoulc be allocted for each CLefS ;~formational l~s~L,g, we

shall adopt the Coalition's proposal for a two-page allowance. We

believe that t.~e number of required pages should be kept to a
mi:'limum to avoid ma.lcing the directories more bulky trum they

already are. The page allotment shoul.d be sufficient I however I to ..

provide critical information a~l~g the customer to identify the
CLC and their cor.tact numbers for the business office, billing l and
repair or service problems. We also believe i~ is important that
custome=s underst~~d w~t charges might be assessed on their bills
and have disclosc.re :in ~'1e Information Guide as to what tl:J.e CLe's

local calli~g a=ea is. We therefore adopt a two-page allowance for
c~c lis~ings in cocsideration of Me!'s statement that a single page
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is insufficient space to provide disclosure of ~hat CLC calling
areas are rated as loc~l calls and which are not.

We conclude that the LECs should base their charges for
inclusion of the CLCs' informational listing on the costs which the
LEes themselves, incur to provide their own informational listings.
We find that GTEC' s proposed 35t discount of the yellow pages f one­
page price does not meet this standard since it is based on retail
adverti.sing rates rathe:- than GTEC f S own cost. We thus direct GTEC
to revise its proposed rate for CLC informational listings
accordingly.
E. Independent Third-Party Access to UC!CLC

Subscriber Information for Directory Publish;pg

Regarding ADP's claim tha~ it should be provided with
o~l'l tl'le address of ur.published subscribers, we must consider two
cOu:l~erva~~ing inte:-ests: (J.) nonc..:.sc::"iminatory access to
subsc=iber information to promcte a level competi=ive playing
field, and (2) nondisclosure of cor.=idential subscriber information
to protect the privacy rights of i..?ldividual subsc:-:.bers.

As ADP noted in the Feis~ case, cited 12rev:'oc.s!.y,- the
t; • s. Supreme Cou..."'"t has concluded that directory publishers lack
independent access to sub~criber-l~stinginformation~on an
equ~valent basis vis-a-vis to the L~Cs. Moreove=, in Great Western
pir~xtories v. Southwestern Bell ·~elenhone.J.2 The United States
Cou=t of Appeals held" that· Southwestern. Bell and "its affi1.iates-"had
a.~ticcmpetitivelymonopolized the Cirectory market, stating that:

ftwithout sharing this updated information with
competing di=ectory publ:'shers, telephone
companies are able to leverage their monopoly
position L, the telephone service area i~to the
competitive directory ma=ket." Id.

12 63 F.3d 1378, 1386 (5th Cir. ~995), vacated and remanded, in
D~-~, en other arou~cs 74 F.3d 613 (S;h Cir. 199f)~
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The trial court, L~ Great Western, explained how vital it

is thae: independe.."1.t directory publishers receive all of the same

timely listing i~formation the LEes accord themselves, as well as

how independent directory publishers are disavantaged if the LEes

arrogate to themselves that information, its compilation, aod the

terms of its sale.

We therefore agree with ADP that LECs' withholding of the

service addresses of unpublished telephone subscribers gives the

LEes a competitive acvantage over third-party vendors in providiIlg

timely and comprehensive delivery of directories. Nonetheless,

thi.rd-party ven.dors I rights to directory-~isti.ng information is not

unlimited, but is subject to the'customers' rights of privacy.

Cus tomers ' privacy rights with respect to direcco:-.i

listing disclosure are protected as provided ~ §§ 2S9~ and 2891.1,

as well as Pacific's tariff Rules 34 and 3S. We conclude chat the

mere provision of an anonymous address is not explicitly prohibited

under §§ 2891. and 2891. .1. While Pacific's Rule 34 preclu.~es the'

bu..'"lciled release of "customer narfte I address I and telephone numbe:, It

it does not explicicly prohibit the unbundled provision of an

a.~onymous address only. Therefore no changes to Rule 34 or 35 are

necessa-ry in order to require access to anonymous aca=ess

L~formation only.

Accorc:ingly I we conclude that the LECs should b~ re~~fed

to provide to- tbi rd-party independe..~t publishers the address I but

not the name and telephone number, of unpublished LEe s1Jbscribers

chat move and change their address, for the limited pu-~ose of

delivering directories. The timely provision of this add=ess

information is necessary co prevent discriminatory treatment of

t~rd-party vendors in competing with LECs which are able to

=u~ish their di:ec~ories virtually immediately to such

subscr£bers. W~t~out access to these acdresses, independent
cirectory publishers cannot delive~ their ~rectories on a timely

- 27 -



~.S5-04-Q43, I.95-04-044 ALJ/TRP/gab **

basis to those California subscribers who move to a new address
with unlisted telephone numbers.

We have previously addressed the importance of

safeguarding consumers' privacy rights in the List OII. We

conclude th~t merely providing third parties with the ad~ess,

exclusive of the name or telephone number, of nonpublished LEe
subsc~ers for the sole purpose of delivering the vendors'

direc1:ory will not violate consumers' privacy rights. The vendors

shall not have access to either the name or the phone number of the

nonpublished subscriber, but will. only have the address to be used

for directory delivery. Even Pacific agrees that the mere delivery

of telephone-company books to nonpublished customers does not

violate the consumers' privacy expectations. As noted by Pacific,

the delivery of telephone directories to nonpublished customers is

an established practice which has occurred for many years.

Any use of the anonymous address information by third­
party vendors for any pu-~ose beyond directory delive-~ cculd,
however, potentially be used to intrude on the privacy of

subscribers unless restri~ions are put in place. As a co~cition

of receiving these anonymous addresses, therefore, we shall require

each third-party vendor to restrict the use of that :in~or:nation

solely for the purpose of delivering that vendor'S published

directory to the address. The anonymous addres~ information must

be held in strict conffdence by the vendor and shal.l not be-­

provided to any other party or used for any other marketing
purpose. We shall also require that a..."y directory publisher,

inclUding Pacific and GTEe, delivering directories to anonymous

subsc~ibers shall provide a toll-free number printed on the f~st

page of the directory which the recipient can call to inform the
vendor not to deliver its directory to that address in the future.
Any cirectory vendor must discontinue deliveries of di=ectories to
any subscriber who requests that such deliveries be discontinued.
Subject to the terms and conditions outlined above, we shall direct
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-
that the LEes and CLCs shall provide access to the anonymous,
addresses ot their unpublished customers that change resida~ces.

We also conclude that independent pub'lishers should be

provided with the same updated informat.i.on for the published

residential.address information which is made available to the LEe
directory affiliate for purposes of secondary delive-~ of

directories. We shall direct the LEes to provide such information

as set forth in our order below.

F. IndePe"dent Thixd-Party Vendors' Access to
LEC/crsc Directory Databases for DA Service

We agree with Metromail that third-party independa'lt

ve-"1dors as well as CLCs and other competitors should have

nondiscriminatory access to the LECs' DA database as required under

the Act and FCC order. As noted in Pa.."1'Q.graph 1.01. of the FCC Order

cited previouslYI the definition of ·competing providers" of

di.=ectory services is not limited merely to CLCs, but. includes

ocher encit:.ies such as, for example, CMRS providers. We believe it

is consistent with che FCC order to apply a broad ince~ret.ation to

the term "competing providers" as used in Paragraph 1.01. of the FCC

Order, and to include independent third-pa-Tty dacabase vendors such

as Metromail within that definition.

We conclude for purpos~s _of our gene:-ic rules that

listings for DA purposes shou~d ~e provided to third-p-~-t:y database

vendors in readily accessible tape or electronic format., with
- -

appropriate cost recovery for the preparation and delive::y of the

in£ormation. 13 This treatment is consistent with § 2S1(c} of the

~3 We have recently examined the means by which LEe database
access is to be Drovided in recenC arbi~rations of inte~connection

agreements. D. 96 -12-03'4 (the Pacific/AT&T arbitration) I as well as
the Arbitrator's Reoorc ;n A.96-08-041 (the GTEC/AT&T arbieration),
bot~ grant access to list~g databases for DA pu-~oses, and state

(Footnote continues on next page)
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P.ct: which requires that all "Network Elements" be made available on
ar.. 1 l nbundled basis. Fu.rt:.her, access to database listings for DA

pUI?oses should be the same for and between all competing

providers, including third-party database vendors. It is i~ortant

to many California consumers to be able to contact their provider

to gain access to ubiquitous DA information. Such information is
important to quality- telephone service.

While we recognize that GTEC maintains a separate

database for DA service distinct from its directory-publishing

database, we find no basis to restrict competitors' access to

either database. GTEC shall therefore provide thi=d-party access

to each of its directory databases that is equal in quality to the

access that GTEC provides to itself.

G. Rates for Third-Partv Access to Directory Listings

We also note that ADP has raised questions conce::ning the

reasonableness of Pac~fic's tariffec rate for directory access.

~nile we concluded that certain pro~osed changes by Paci=ic ,in its

reproduction rights tariff were reasonable in 0.96-02-012, w~ did

not prejudge the overall reasonable~ess of Pacific's complete

ta=i==. In its subsequent advice lette= fil~g, Pacific failed to
provide adequate workpapers to suppc=t its cont~tion that its

rates properly reflected only the i~cremental or actual costs 'of

p=cviding the service. While Facific's advice ~et~er fili~g of its

telephone Directory Rep=oduction ~~~ht~_~ariff has become

(Foctnote contLnued from previous page)
tca~ listings for DA purposes should be provided at the cost of t~e
t=~~sfer media (magnetic tape), plus reasonable costs for
preparation and shipping of the media. (See A.96-98-040, Dec.
at L2-l4, A.96-08-04l, Arb. Rept. at S.)
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effective, we did not rule out. the opportunity for ADP to pursue
az:.y remaining issues over tl".e reasonableness of the tariff rate,
t:l:lrough this rulema.'!d.ng. Accordingly, given the conce:!::lS raised by

ADP over the reasonableness of Pacific t s tariff rate, we shall

d3.rect the assigned ALJ to issue a procedural ruling to provide

pa=ties the opportunit:y to be heard on whether the existing LEe

ta:'iff rates for direct:ory access should be made provisional and

subject to a memo account with provisions for a true up once final.
ra.tes are established. We expect: to exam; ne the LEes' costs of

directory access and establish appropriate prices in the OANAD
proceeding.

Fingipgs of Fact
~ . The commission established interim rules for LEes and

CLCs with respect to access to d:'=ec~ory databases .i:l Rule 8 F I and

fo= the publishing of telephone c=.=ect:ories in .Rule S J of
Appendix E of D.96-02-072.

2. Outstanding issues relac 1 -g to directory-daca:ase access

an~ direct~ry-publishingissues which were not resolved in D.96-02­
072 'Were defe:-::ed to Elhase III c: the proceeding.

3. Technical workshops we:,e held on April ~-3 aX. April ~6,

1996 to provide further informati.on regarding direeto%'Y-datahase
access and directo=y-publisbing ~ssues and facilita~e consensus
amcng the pa--ties.

4. As a result:. ~f _t~e t~c=.n~c~ ~F~h9psons_:~e~1;~ry

issues, parties narrowed the fo~~ 0= disputed issues ar~ clarified

the scope in further written comments on outstanding issues.
5. Parties remain in dispc.t:e over rights of ac~ess to LEC­

directory databases and provision :or CLC i.nformatior~ listings in
LEe directories.

6. D.96-02-072 required LEes to include CLCs' customers'
telephone nurnbe:rs in their "White Pages" anc. directory listings
associated with the areas in which the CLC provides local exchange

- 3:!.. -
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services, except for CLC customers wishing to be unlisted. (Rule,'

8.J.2)
I

7. D.96-02-072 did not explicitly define what reciprocal
right:.s and obligations the LECs and CLCS have concerning the .

access, use,. and dissemination of each others' customer listings. II
8.. Directory listing information has commercial value to I

competing telecommunications providers as well as third-party "

database vendors.

9.. Access to dh"ectory databases involves issues that relate
to competition among local-exchAnge-service providers as well as
among third-party database vendors and directory publishers"

10" While Pacific utilizes one unified database both for DA
and publishing its subscriber directories, GTEC maintaL,s t')lO
separate databases, each of which is independently accessed,

maintai:1ed, and updated.

~~. Pacific provides its own directory affiliate with
subscribers' service addresses though its independent contractor
f::om which secondary directory delivery is provided.

1.2 " Independent directory publishers have been denied access
to the addresses of new LEe customers who receive nonpublished
service, and have also been denied timely updates of Pacific'S

published white-page-directory listings ".

1.3. Pacific c:;~r~t_ly provides independent publishers listing
updates for business subscribers only, but does notprovicie .them·

with da~ly or weekly updates for new residential subsc~ibers.

14" Pacific provides its own directory affiliate with a daily

service order activity file containL~g subscribers' service
add=esses from which secondary-directorY'-delivery service is
provided.

1S" LEes' withholding of the service addresses of unpublished.
t=~epn~ne subscribers and tr-e withhold~ng of file updates for

published subscribers gives the LEes a competitive adva."taS"e over
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.
t..urd-part:y ve..'1c'ors in providing timely and comprehensive delivery
of di.reccor1es.

~b. The mere prov1s1on of an anonymous address to di ....ectory

publishers is not prohibited by §§ 2891. and 289~.1. of the PU Code.

17. ~le Pacific's Rule 34 precludes the. bundled release of

Ucustomer name, address, snsi telephone number,· it does not

explicitly prohibit the unbundled provision of an anonymous address

only.

18. Pacific has not: provided adequate documentation to

justify that its reproduction-rights tariffed rates reflect only

ics incremental or actual costs.

19. D.96-02-072 required that LECs provide space in their

directory-information guide to each requesting CLC se-~ing the area

covered by the directory to disclose key information about the CLC.

20. The pu-orpose of the CLC informational listing in the LEe's

White Page Directory Information Guide is to provide key

i:1formation to permit a customer to cont:act the CLC provi~, ar.d

to detennine what exchanges would be rated as local calls. '

21.. Disputes over the terms and content of CLC informational

listings involve both Pacific and GTEC :in contention with the CLCs.

22 . GTEC volunteers to make available one free page in its

di~eccory information.guide fer the listing of key customer

i.nformation about: each CLC. GTEC a.l.so offers to sell additio~al

pages to the cr.<=;_ to li~t._~~~motiona1. informat;ion· at .az:~t:~. f!qt;.al .eo
65% of GTEC's ma=ket rate for yellow-page advertising.

23 . GTEC seeks __ control over the sorts of promot.ional

ir..formation contained in t..'le CLC listing and objects to inclusion

of comparative rate information.

24. A two-page limit for CLC informational listings in LEC

directo~ies would provide adequate space for the CLC to fu--nish

ess~~tial information to the public concerning its ser~ce.
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25. GTEC' s proposed discount of 35% for CLC infor:national
listings is based upon retail advertis~g rates and may be
inconsistent with cost-based pricing.

26. Parties are in Cispute over whether a neutral database
administrator is needed or is practica1 in order to provide for

competitively neutral access by all service providers to directory­
database listings.

27. The question of whether a neutral database admin; st-.~tor

is needed is related to the pending issue of whether LEC ~ectory

listings constitute an essential facility•.
Conclusions of Law

1. Both the LEes and the CLCs are entitled to be compensated

for providing access to their directory-listing information and

may cbarge each othe= for access to di=ectory information.

2 • The LEC shall not: provide CLC listing information to

third-party vendors without the express permission of t::te CLC and

mutually agreeable arrangement for compensation to the CLC for

provision of sU~h information.

3 • Third-pa-~y ve::dors r rights to nondiscriminator.t access

of directory listing information is subject to the custome~s'

rights of privacy, and limited to use in the publishing 0=
directories.

4. LECs and CLCs should be required to p=ovide ac:::ess to the
anonymous add=ess of nonoublished subscr£bers to~indepenc~t

publishers for the purpose of directory delivery only.
5. Independent database vendors or direc~ory publishe=s

should not have access to either the name or the phone nurnbe= of

nonpublished subscribers to protect privacy rights.
6. Independent directory publishers should be provided with

the same updated in£o~t:ion for published residential ac6=esses on
the same te~ a..""lC conditions as t~e i:J.formation is made ava;':!.a}:le

to the LEe ~rectory affiliates.
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7 • The timely provJ.sJ.on by Paci£ic and GTEC of anonymous
aCdress 1~o:rmat1on of nonpublished subscribers to th';rd-pa~y

vendors is necessa-ry td prevent discrimination in 'competing with

the LECs.
8. Without access to the anonymous addresses of Pacific's

and GTEC's nonpublished subscribers, independent directory

publishers cannot deliver their directories to subscribers on the

same timely basis as the LECs.
9. Merely providing third parties with the anonymous address

of unpublished LEC subscribers for the sole purpo~e of delivering

the vendor's directory will not v:'olate privacy rights.
~O. Any use of the anonymous address information by third­

pa.=ty vendors for any purpose beyond directory deliver-:f cocld

po~entially could violate privacy rights unless res~ric:ions a=e

impcsed.
J.J.. Consistent with the provisions of feder~ reg'.llations,

Pacific. GTEC, as well as CLCS should provide compet:ir.g se~ice

providers with nondiscriminator£ access to their direc~=ry-!.isting

databases, both those used for DA as well as for the tro=J1ishi!lg of
di.::-ectories.

J.2. Competing service provice=s entitled to ncnCiscriminatory
ac:ess to LEC/CLC c.i=ec't:ory data1:::lases should incluce th!.=-d-part:Y
vendors of DA and direc't:ory-publishing services.

J.3. Nondiscriminat;ory access - to -directory databaSe-s·-incluces
the ability of all competing providers to·-havereciproc-al--access

among themselves that is at least: equal in quality to that of the
providing LEe or CLe.

~4. Access to DA listings should be provided by magnetic
tape, with the determination of appropriate cost recove=y for the

preparation and celive=y of the information to be acd=essed in t~e

OA-~AD proceeding.
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1.5. Nonpublished customer names and tele;:lhone numbers should
be ex.,:luded from the requirement to provide access to directory

listings for DA or directory publishi~g purposes.

J.6 • Resolution of the dispute over whether a neutral

directory-~tabaseadministrator is warranted relates to the issue

of whether LEC directory listings cor~titute essential facilities.

17. The question of whether LEe directory listings

cor~titute essential. facilities is currently before the Commission

in a pending Petition for Modification of D.96-02-072 filed by ADP.

18. The Commission's decision as to whether or not to

establish a neutral directory-database administrator should be

defe=red pending further consideration of the relevant issues.

J.9. since t~e inforcaticnal listing i~ LEC directory­

in=o~tion guides will not be used by CLCs for promotional

pu~oses, but merely as a neutral i~formational list~g, the LEes'
Fi=s~ Amendment rights of free speec~ are not at issue by allotting

space to the CLCs. "

20. A two-page informational listing L~ the Pacific and GTEC
~rectory-information q~ides shou~d be authorized to identify each

CLC se::-ving the area covered by the directory and the CLC contact

telephone. numbers including the nUQbers for the business office,

billing, and repair or ser~ice problems.

21.. It is important that cust:ome~s m;tC;ersta."1d what charges

might be assessed on their bills and have disclosure in the

In=o~acion Guide as to what the ~C's local calling area is.

ORDER

IT IS ORDERED that:
~. Pacific Bell (Pacific). ~~d GTE California, Inc. (GTEC)

shall be required to compensate com~etitive local c~-riers (CLCs)
fo= access to CLC Cirect.ory listings to the_.extent eit~er LEC
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charges the CLC for access to the loca~ exchange carriers (LECs)
direccory listings.

2. Pacific and GTEC shall not re~ea.se CLC directory-listing
information to third-party publishers or directory assistance (DA)

providers a1?sent: the express consent of the CLC and a mutually
agreeable compensation to the CLC.

3 . Each CLC and LEC shall be required to provide to

third-party database vendors nondiscriminatory access to its

directory-listing information subject to the privacy rights of
subscribers.

. .

4 . Pacific and GTEC shall provide the anonymous address,
1. e . I without name and telephone number I of unpublished LEe

subscribers who move to a new location to thi:'d-pa..~y ; "cApendent

directory publishers for the sole pu-~ose of delivering

c.i=ectories, subject. to the conditions outlined below.

S. Jl.s a condition of receivi!lg anonymous nonpublished.
addresses, each third-party vendor m~st hold the informat.ioI:. i.:l

strict confidence, and res~rict its use solely for the pu~ose of
delivering that vendor' s published directory to those addresses.

6. Any directory publisher, including the incumbent LEes,
delivering directories to anonymous subscr:ibers shall provide a
toll-free number printed on the :i!1.side first page of the _di::ectory
w~ch the recinient can call to discontinue f~-ther-direc~ory,-
deliveries by that publisher.

7. Pacific and GTEC shall provide to CLCs and. third-part;y
database vendors nondiscriminatory access to published d;~ec~ory­

listing-address information that:. the LEes provide to their own
di.rectory publishing agen~s, including daily service-orde:: updates

for secondary directory delivery.
8 . Pacific and GTEC shall provide nondiscrim!natory access

to their DA database listings to all competitors includL~g t~=d­

par~y database vendors and shall provide access by readily
accessible tape or electronic format to be provided in a timely



• •• 1 t

/-~ - . ,--R. 95-04-043, I. 95-04-044· 1>.LJ/TR:P/aab
/ ,,'

fashion upon request with the determination of appropriate cost
recovery for the prepa=ation and delivery of the UL~o~tion to be
addressed in the OANAD proceeding. ,

9 • The Administrative Law Judge is directed to issue a
procedural ruling ca11ing for comments on whether to make existing
directory access rates provisional and to establish a memorandum
account to keep track of billings for access to directory databases
for the purpose of truing up the c:ha--ges once final rates are
determined in the OANAO proceeding.

~o. CLCs shall be al.lowed a two-page limit in Pacific's and
GTEC's directory infootational listings to provide key L91foJ:'tllation

rega:-ding the CLC' s of::ered services and what the CLC' s local
calling area is.

~~. LECs' cha-...-ges for CLC' s uclusion in the custome= guide
pages of their directories shall be based on the LECs' cost to

provide their own infor:national listi:lgs.
~2. Issues rela~~s to competi~ive access to

telecommunications directory information designated for
consideratioa in I.90-O~-033 (Custome= List OIl), shall be­
tra.~ferred into this p:ooceeding e==ective 'immediately. T~s order

is e=fective today.
Dated Janua:y 23, J.997, at San Francisco, California.

P. GREGORY C~.uON

President
,JESSIE J. KNIGaJ,:, .;R.
EENRY M. DUQUE
JOSIAH L. NEEPE..~

RICHARD A. .BILAS
Commissione=s
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